HOUSE BILL REPORT
HB 1273

As Reported by House Committee On:
Labor

Title: An act relating to implementing family and medical leave insurance.

Brief Description: Implementing family and medical leave insurance.

Sponsors: Representatives Robinson, Sells, Farrell, Hudgins, Kagi, Wylie, Sawyer, Walkinshaw,
Moscoso, Ryu, Ormsby, Riccelli, Jinkins, Senn, McBride, Gregerson, Fitzgibbon, Moeller,
Reykdal, S. Hunt, Stanford, Bergquist, Santos, Pollet, Fey and Tarleton.

Brief History:

Committee Activity:
Labor: 1/29/15, 2/3/15 [DPS].

Brief Summary of Substitute Bill

* Provides benefits for individuals on leave for a family member's serious
health condition or the individual's own serious health condition, in addition
to leave for a child's birth or placement.

* Provides 12 weeks of leave for birth or placement of a child and for a family
member's serious health condition, plus 12 weeks for an individual's own
serious health condition, in an application year.

* Provides for benefits based on the individual's wages rather than a flat
amount.

* Assesses a premium on employers of 0.2 percent of wages beginning on July
1, 2016, and then 0.4 percent of wages beginning on January 1, 2018, to
finance benefits and administration, with subsequent annual adjustments.

* Provides for benefits to begin October 1, 2017, except for benefits for an
individual's own serious health condition which begin October 1, 2018.

* Allows employers to deduct one-half of premiums from employee pay.

* Provides for the Employment Security Department to administer most parts of
the program.

HOUSE COMMITTEE ON LABOR

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 4 members: Representatives Sells, Chair; Gregerson, Vice Chair; Moeller and
Ormsby.

Minority Report: Do not pass. Signed by 3 members: Representatives Manweller,
Ranking Minority Member; G. Hunt, Assistant Ranking Minority Member; McCabe.

Staff: Joan Elgee (786-71006).
Background:
In 2007 a framework for a family leave insurance program was enacted.

Benefits of $250 per week for up to five weeks are payable to individuals on leave for birth

of a child or the placement of a child for adoption. "Child" means a biological child or an
adopted child.

To receive benefits, an individual must have worked 680 hours in employment covered by
unemployment compensation during either the first four of the last five calendar quarters or
the last four calendar quarters completed before beginning leave (the "qualifying year"). An
employer or a self-employed person not mandatorily covered may elect coverage.

An individual who has worked at least 12 months for an employer with more than 25
employees and for at least 1,250 hours over the previous 12 months with the employer is
entitled to be restored to a position with the employer.

In 2013 legislation was enacted eliminating the October 2015 date for benefits to begin, and
instead providing that benefits begin when the Legislature has specifically appropriated
funding and enacted an implementation date.

Federal and state laws provide that certain employees are entitled to unpaid family and
medical leave. The federal Family and Medical Leave Act (FMLA) allows eligible
employees to take up to 12 weeks of leave in a 12-month period for specified family and
medical reasons, and provides for job protection for employees on leave. The state Family
Leave Act (FLA) is similar to the FMLA. Paid family leave must be taken concurrently with
leave under the FMLA or the FLA.

Summary of Substitute Bill:

Purposes of Leave.
Leave may be taken for a family member's serious health condition or the individuals' own
serious health condition, in addition to birth or placement of a child.

The definition of child is modified to be the same as in the state Family Leave Act (FLA) and
means a biological or adopted child, foster child, stepchild, legal ward, or a child of a person
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standing in loco parentis, who is: (1) under 18 years of age; or (2) 18 years of age or older
and incapable of self-care because of a mental or physical disability.

A "family member" is the individual's child, spouse, parent, or a designated person. If an
individual does not have a spouse he or she may designate one person for whom the
individual will care if the designated person has a serious health condition. An employer
may establish a designation process under which an individual may designate a person within
30 days of hire. The employer must permit a new or changed designation on an annual basis.
If the employer does not have a process, the individual may designate the person when filing
a claim.

"Serious health condition" has the same meaning as in the FLA, and means an illness, injury,
impairment, or physical or mental condition that involves inpatient care at specified facilities,
or continuing treatment by a health care provider. A number of types of incapacity qualify as
"continuing treatment by a health care provider," including an incapacity lasting more than
three consecutive days that involves treatment by a health care provider. Some conditions
are specified not to be serious health conditions.

Amount of Benefit.

The benefit amount is changed to 5.2 percent of the individual's average quarterly wages in
the two quarters of the individual's qualifying year in which the individual's wages were the
highest, up to $1,000 per week. The maximum amount is adjusted annually for inflation.
The qualifying year is the last four calendar quarters only if the first four of the last five
completed calendar quarters does not establish eligibility.

Duration.

The maximum duration of leave is 12 weeks for a child's birth or placement and for a family
member's serious health condition. In addition, benefits are payable for 12 weeks for the
individual's serious health condition. The number of weeks of leave apply to an application
year.

Eligibility.

Employers include railroads. Individuals on leave for their serious health condition are
disqualified from benefits for 52 weeks if the condition resulted from the individual's
perpetration of a gross misdemeanor or felony.

Other Benefit Provisions.

A provision giving individuals the option to have federal income tax deducted from benefits
and transferred to the federal taxing authority is eliminated. Individuals file claims for
benefits as required by rule, rather than in each week of leave. With respect to serious health
conditions, individuals must authorize the individual's or the family member's health care
provider to certify a serious health condition.

Job Protection.

The job protection provision is modified to apply to employers with 25 or more employees
for each working day during each of 20 or more calendar work weeks in the current or
preceding calendar year within 75 miles of the employee's worksite, rather than employers
with more than 25 employees. Employees entitled to job protection are those who were
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employed by that employer for at least six months (rather than 12 months) and for at least
650 hours (instead of 1,250 hours) during the previous six-month (rather than 12-month)
period.

Other Leave and Benefits.

An employer may require an individual receiving benefits to take the leave concurrently with
leave under other laws. An employer may not require an individual to exhaust paid leave or
disability insurance before receiving benefits. No benefits are payable while an individual is
entitled to benefits under crime victims' compensation, workers' compensation,
unemployment compensation, or disability insurance laws.

An individual entitled to job protection under another law is entitled to the protections of the
most favorable law. The provisions do not diminish an employer's obligation to comply with
a collective bargaining agreement or employer policy that provides greater employment
protection, leave from employment, or wage replacement benefits. An employer may enter a
collective bargaining agreement or adopt a policy to coordinate existing benefits with leave
and wage replacement benefits.

The employer may require that spouses not take leave concurrently for a parent's serious
health condition, or for the birth or placement of a child.

Premiums.

Employers pay premiums at the rate of 0.2 percent of wages beginning July 1, 2016, and 0.4
percent of wages beginning January 1, 2018. The rate must be adjusted annually to ensure
that it is the lowest rate necessary to pay benefits and administrative costs on a current basis
and maintain actuarial solvency of the program. Employers may deduct one-half of
premiums from employee pay. A temporary help company is considered the employer but
the customer to whom the employees were provided is liable for premiums if the temporary
help company fails to pay.

Premiums are deposited into the Family and Medical Leave Insurance Account. Employers
that fail to pay premiums are subject to sanctions, including penalties, interest, and collection
procedures.

Requirements relating to the assessment and collection of unemployment insurance
premiums apply to family and medical leave insurance premiums. Employer record keeping
requirements are established.

Tax Credit.

A business and occupation tax or public utility tax credit is available to an employer
employing fewer than 50 employees at all of the employer's worksites for the first 24 months
after the employer hires its first employee. The credit is the amount of premium paid by the
employer, less amounts deducted from employee pay, up to a maximum of $1,000. Unused
credit may be carried over into subsequent reporting periods. No application is required, but
the employer must retain records. General tax administrative provisions apply. A tax
preference performance statement is included.

Unemployment Compensation Charge Relief.
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Employers may request relief of unemployment benefit charges that result from paying
unemployment benefits to a temporary replacement employee who worked for the employer
for 15 weeks or less and who was laid off due to the return of an employee who was
receiving family and medical leave benefits.

Implementation and Administration.
Benefits are payable beginning October 1, 2017. Benefits for an individual's serious health

condition are payable beginning October 1, 2018.
Premiums are due beginning July 1, 2016.
Elective coverage is available beginning January 1, 2017.

The Employment Security Department (ESD) pays benefits, collects premiums, and
administers related provisions. The Department of Labor and Industries (L&I) enforces the
job protection provision, and the Department of Revenue administers the tax credits.

The ESD must adopt government efficiencies to improve administration and reduce costs.
These efficiencies include combined reporting and payment with a single return of
unemployment contributions and family and medical leave premiums. The ESD must also
adopt government efficiencies with respect to the elective coverage program.

Other.

The ESD's annual reporting requirement is expanded to include benefits paid, information on
program participants, and the cost of providing benefits. The first report is due December 1,
2018. Outreach information must include information about medical leave and the
relationship between employment protection, leave from employment, and wage replacement

benefits. The ESD must prepare the outreach information with technical assistance from the
L&I

Elective coverage is modified to allow the ESD to cancel coverage if required payments and
reports are not made. The ESD may collect due and unpaid premiums, and also levy
additional premiums for the remainder of coverage periods. Time frames are set forth for the
ESD to give notice of coverage and for the employer to notify employees.

The appeal provisions are modified. An administrative law judge's proposed decision and
order is subject to judicial review, instead of the Director of the ESD's review. Provisions are
made for redeterminations and appeals. Determinations of allowances or denials of benefits
and redeterminations of benefit amounts are subject to appeal. Determinations of the amount
of benefits are not subject to appeal. An award of attorneys' fees and costs is available only
on judicial review and may not be awarded to the ESD.

The ESD must issue overpayment assessments and may file warrants to recover
overpayments.

Specific provisions regarding retaliation complaints are added.
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The ESD may require applicants for benefits to attest that requirements for benefits have
been met.

Annual adjustments to benefit amounts and premium rates are exempt from the
Administrative Procedure Act requirements for significant legislative rules.

Substitute Bill Compared to Original Bill:

The substitute bill modifies the business and occupation tax credit provision to provide that
the 50 or fewer employees is determined by considering all of the employer's worksites,
rather than worksites within a 75-mile radius of an employee’s worksite; allow credits to be
carried over into a subsequent tax reporting period; and add administrative provisions. The
substitute bill also allows the same credit for taxpayers who pay the public utility tax in lieu
of the business and occupation tax. The tax preference performance statement is added.
Additions are made to ESD's reporting requirements. A date error is corrected, clarification
is made that the premium is paid to the ESD, and other housekeeping changes are made.

Appropriation: None.
Fiscal Note: Preliminary fiscal note available.

Effective Date of Substitute Bill: The bill takes effect 90 days after adjournment of the
session in which the bill is passed.

Staff Summary of Public Testimony:

(In support) All people would benefit from this bill. The program is self-funded through
modest payroll premiums of just over $1 per week for someone earning $50,000 per year.
Time to care for a dying parent, recover from surgery, and spend time with a newborn should
not be a matter of luck. Most workers only get a few days of paid leave and some none at all.
People go back to work before it is recommended after having a baby because the income is
needed. Investment in the first few months of a child's life will lead to healthier and stronger
kids and families. New mothers would be better able to breastfeed. Pediatricians
recommend breastfeeding for the first six months and no daycare for the first three months.
Better bonding improves a child's physical and cognitive health. The bill will improve
outcomes for the entire health care delivery system and help our economy. Senior health will
benefit. An employer's employee would have benefitted from the bill. The bill will cost an
employer about $500 to $600 at the beginning. The law has been tabled since 2007.

The programs work in the five states that have paid leave. Public assistance costs are lower
and women giving birth have fewer complications. Use of paid leave tripled for poor women
in these states and the women have fewer health complications and are more likely to come
back to work and at higher wages. New fathers also take longer leave. A University of
Washington study shows that Temporary Assistance for Needy Families (TANF) costs would
go down by more than 13 percent if Washington adopted paid leave. California has these
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benefits but moving to Washington means people can't take days off because they need to
save for the birth.

(Opposed) The bill is an unfunded mandate on school districts; it's an affordability issue.
Schools already provide leave. There should be an exemption for schools and others. The
bill doesn't mention the cost to agencies. Business is constantly getting added costs. Don't
throw local businesses under the bus; they are doing the best they can and do care about
employees. The employees pay for the benefit in California. The benefits in the bill should
be negotiated; the bill takes away the opportunity to negotiate. An unintended consequence is
that the bill would drive up prices to seniors receiving services in home care. There would be
a S-percent cost to the bottom line to add paid family and medical and vacation leave. The
exemption in the paid vacation leave is needed for certain contractors.

Persons Testifying: (In support) Representative Robinson, prime sponsor; Marilyn Watkins,
Economic Opportunity Institute; Nicole Castonguay, Washington Chapter of American
Academy of Pediatrics; Don Orange, MainStreet Alliance of Washington; and Patrick
Williams.

(Opposed) Julie Ferguson, Washington Home Care Association; Fred Yancy, Washington
Association of School Administrators; Leslie Emerick, Home Care Association of
Washington; Larry Stevens, National Electrical Contractors Association; Carolyn Logue,
Washington Food Industry Association; and Bob Battles, Association of Washington
Business.

Persons Signed In To Testify But Not Testifying: None.
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